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In commemorating the two hundred years since English colonists in the New World concluded that they could secure their "rights as Englishmen" only by breaking free from England itself, the most meaningful perspective will derive from an appraisal of both English and American constitutional evolution since then. For central to the crisis of 1774-1783 was the fact that the colonies and the mother country proceeded from fundamentally, irreconcilably opposed understandings of the British constitution itself. The American Revolution effected fundamental changes in England and in America, launching both nations upon new courses on which they have continued to the present. It should follow, therefore, that the most practical evaluation of the one course will depend upon a comparable evaluation of the other.
I. THE CONSTITUTIONAL IMPASSE OF 1776

A. The Sea Change of Viewpoints
For most of the 170 years from the drafting of the first charter of the Virginia Company of London in 1606 to the third and final Declaration of the Continental Congress in 1776, Englishmen on both sides of the Atlantic took for granted their respective theories of the constitutional status of British America. Lord Coke, who in 1606 had a hand in drafting the first charter of the Virginia Company of London, authored the opinion in Calvin's Case' two years later, which reaffirmed the feudal doctrine of prerogative extra regnum. 2 During this same period Coke was beginning to orient himself with the Parliamentary party attacking the domestic prerogative, 3 a dichotomy that characterized the nascent theory of an imperial constitution. 4 In retrospect, it was rather evident that few persons in England saw in the granting of the Virginia Charter an instrument for extending domestic constitutional rights beyond the seas. 5 The Virginia settlers, again in restrospect, consistently argued that such extension was intended in the Charter's oft-cited words-"that all and everie the parsons being our subjects ... shall have and enjoy all liberties, franchises and immunities within anie of our other dominions to all intents and purposes as .if. they had been abiding and borne within this our realme of Englande or anie other of our saide dominions." Yet, a centuryand-a-half after Coke, Sir William Blackstone would restate him unhesitatingly:
Our American plantations [were] principally . . . obtained in the last century either by right of conquest and driving out the natives (with what natural justice I shall not at present enquire) or by treaties. And therefore the common law of England, as such, has no allow-ance or authority there; they being no part of the mother-country, but distinct (though dependent) dominions. They are subject, however, to the control of the parliament, though . . . not bound by any acts of parliament, unless particularly named. 7 For Coke and Blackstone alike, the constitutional principle was corroborated in domestic as well as imperial law; if the authority was not appropriately to be found in the latter, manifest authority existed in the common law, which unvaryingly recognized the paramount jurisdiction of the Crown over subordinate charters granted to local entities. 8 It was scarcely to be suggested, therefore, that an overseas province differed significantly from such subordinate agencies within England itself. No concerted protest arose among colonial spokesmen upon passage of the Navigation Act of 1660" or upon establishment of the Lords Commissioners for Trade and Plantations (Board of Trade) in 1696. 10 The constitution of the First British Empire, indeed, developed so laconically as virtually to confirm the saying about the empire itself-that it was acquired absentmindedly. The Act of Union in 1707,11 indeed, offered such immediate and manifest economic advantages that the most articulate Scottish nationalists were momentarily mollified. With the advent of the House of Hanover, the first and second Georges devoted their primary attention to their Germanic hereditaments, leaving the development of both the union and the colonies to native English ministers, who established overseas administrations so diverse in character that no one could argue that any consistent, uniform imperial policy attested any guarantees to colonials.
Yet the colonials in the New World, at least, saw their legal status as readily distinguishable from the mercantilistic East India Company or Crown colonies like Jamaica, Barbados, and Bermuda. The recalling of charters, they later contended, might convert a province from a proprietary to a royal jurisdiction, but it did not extinguish the rights of which the charters themselves were merely declaratory; in such a climate of conviction, John Locke was invited to draft the Fundamental Constitutions of Carolina in 1669.12 Moreover, in certain instances the local governments assumed the right to incorporate English law into their own legislative structure-thus the Massachusetts Body of Liberties of 1641.13 William Penn, a prototype of the post-Restoration dissenter in England, commended Magna Carta to the settlers of his new proprietary 1 4 and further urged them that "if in the constitution by charter there is anything that jars, change it";15 while in 1736 Sir John Randolph, newly elected Speaker of the House of Burgesses, was heard to declare to the new royal governor of Virginia that it was established custom for the King's representative to confirm all liberties and franchises theretofore enjoyed.
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In the long period of "benign neglect" under Robert Walpole's ministry, the American colonists were able to nurture these assumptions without disposition in England to dispute them. With victory in the Seven Years' (French and Indian) War, which brought an enormous new portion of the Western Hemisphere under the British flag, came the need to reorganize the empire, and leaders on both sides of the Atlantic awakened with a shock to the fundamental difference in viewpoints that had grown up unattended in the previous generations. Parliament itself, despite 1776 and 1783, never wavered in its assumption of its jurisdiction. Indeed, the arguments of Burke, Fox, and the two Pitts, sympathetic to the American cause though they were, proceeded from the same assumption of parliamentary authority vis-a-vis the empire, contending only that the policy for administering that authority was censurable. Whig criticism of the Stamp Act, 23 the cornerstone upon which a reorganized imperial structure was to be assembled, was certainly not framed in terms of ultra vires parliamentary legislation. The Grenville proposal of spring, 1764, had, in fact, been essentially an extension of the Molasses Act of 1732,24 which the American colonists had met not with ideological arguments but with smuggling developed to a fine art.
B. The View From Westminster
Parliament, in the decade after the Seven Years' War, was in no mood to indulge overseas temperamentalism; it had to deal with a succession of cantankerous issues at home. The war had ended not only the era in which a global network of settlements could be administered with little involvement of the mother country but the era of post-Restoration establishment as well. 28 A legislative body that had been the dominant force in government for more than a century was in need of modernization-and once the American war was over, the movement for parliamentary reform began. Independence, like empire, was in some degree a product of absentmindedness or diverted attention.
In any case, Westminster consistently viewed the imperial constitution in terms of overseas settlements' being responsible for their internal affairs while Parliament retained total power over matters in any way affecting the interests of the empire as a whole. The annoying business of the Stamp Act of 176529 was admittedly an impolitic use of parliamentary authority; but in repealing the act the following year, 30 Some saw the need for a reasonable accommodation. Thomas Pownall, who had studied the colonial mind closely during his tenure as war governor in the sixties, stressed that Britain's essential requirement from its empire was economic rather than political, that parliamentary taxation should be exclusively for imperial needs (a suggestion the next ministry sought to apply, but in vain), and that a single, unified ministry be given responsibility for colonial administration and resolution of disputes between the colonies and between the colonies and the mother country. 3 2 Time was to run out, however, before accommodation of any sort could have a fair chance.
C. The View From the Colonies
The Resolutions of the Stamp Act Congress of 1765 articulated the now classic assumptions of the American settlers -"That his Majesty's Liege Subjects in these Colonies, are intitled to all the inherent Rights and Liberties of his Natural born Subjects, within the Kingdom of Great-Britain" and "That it is inseparably essential to the Freedom of a People, and the undoubted Right of Englishmen, that no Taxes be imposed on them, but with their own Consent, given personally, or by their Representatives. 3 3 For the next ten years, this unilateral exposition of English constitutional law (which was also substantially inaccurate 3 4 ) would be repeated and belabored by the colonists. In 1768 the Massachusetts General Court remonstrated in a letter to the Earl of Sherburne that "the constitution of Great Britain is the common right of all British subjects," 3 5 a position asserted three years earlier in Patrick Henry's Stamp Act Resolutions before the Virginia House of Burgesses. 3 6 By the time of the First Continental Congress in 1774, therefore, it required little clairvoyance to perceive that the par- liamentary position in the Declaratory Act was irreconcilable with the Declaration and Resolves of that Congress. The latter instrument repeated much of what had been said by the Stamp Act Congress, and enlarged upon it: The first settlers came to the New World "entitled to all the rights, liberties, and immunities of free and natural-born subjects, within the realm of England"; by emigration they did not divest themselves, nor could they be divested, of these rights; fundamental among these rights was representation in their own legislative assembly; and by the ipse dixit of such an assembly the colonists were "entitled to all the immunities and privileges granted & confirmed to them by royal charters, or secured by their several codes of provincial laws." 3 7
MASSACHUSETTS STATE PAPERS 137 (A. Bradford ed. 1818).
JOURNALS OF THE HOUSE OF BURGESSES OF
When the Second Continental Congress received the North ministry's rebuff-predictable enough, given the constitutional viewpoint of Westminster-the Declaration of 1775, on the Causes and Necessity of Taking up Arms, 38 became the transition from 1774 to the final Declaration-that of Independence in 1776. The bill of particulars set out in the Declaration of 1776 was the final statement of the American view of the British constitution; how totally it failed to persuade the English public in general may be seen in the point-by-point refutation written that same year by a London barrister.
"He has refused his Assent to Laws," said the Declaration; the answer to this first charge was largely technical-assent per se is unnecessary, but the Crown might disallow colonial enactments contrary to imperial interests. 3 9 "He has forbidden his Governors to pass Laws of immediate and pressing importance, unless suspended in their operation till his Assent should be obtained"; to which it was replied that suspension is essential to guard against the said conflicts. 40 "He has called together legislative bodies at places unusual, etc."; something, according to the writer, done only when circumstances threatened the orderly conduct of business in the customary site.
4 ' "He has made Judges dependent on his will alone"; a practice similar to this obtains in England, it was said.
4 2 "He has erected a multitude of New Offices"-a necessity for the enormous North American possessions that had fallen to the empire with the victory over France. 4 3 For the same reason, standing armies to protect the Indian-infested region were justified; quartering of troops in North America was less common than in Ireland; and the great issue of taxation without consent was rejected on the basis of precedents from the Long Parliament and the reigns of Charles II, William III, Anne and George I and 11.
44
With such a complete conflict of viewpoints, each side could only follow the course to which its own assumptions had committed it. The First British Empire (which would not survive the American Revolution) either had to prevail over the American viewpoint or to cut off the American possessions from its jurisdiction. The American colonists, if they persisted in their concept of the rights of Englishmen, could validate the concept only by becoming free to write those principles into their own fundamental law.
II. THE EMERGING COMMONWEALTHS
A. American Constitutionalism of the 19th Century
Two developments in particular attest to the determination of the Revolutionary era Americans to make good the claims to the legal heritage they had insisted upon in the preindependence declarations. Both were initially and dramatically demonstrated in legislative actions in Virginia-in George Mason's Declaration of Rights, adopted in June, 1776, before the adoption of the new state constitution itself, 45 and in the statute noting the "reception" of the English common law, passed by the new state assembly in 1776.46 The "reception" statute was (5th ed. 1776).
441d. 51-54, 58-59, 64-70. In reply to the charge that the Crown had fomented "domestic insurrections" in the colonies (i.e., fomented slave rebellions), Lind asked, "Is it for them to fay, that it is tyranny to bid a flave be free? to bid him take courage, to rife and affift in reducing his tyrants to a due obedience to law?" Id. accompanied by another, continuing in force certain acts of Parliament that the "committee of revisors"--George Wythe, Thomas Jefferson, and Edmund Pendleton-had culled from the statutes of the realm. 4 7-Thus, in Virginia and a number of other states that drafted new constitutions and organized new legislatures, the common law and statutory benefits (which Parliament had consistently denied extended to the colonies in course) now became the basic frame of reference for the new governments.
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In several respects, this process of "reception" was to create problems for the new nation. To "receive" the common law as of a given date (for example, "the sixth year of the reign of James I") was to incorporate into the rules of decision of the jurisdiction many obsolescences such as the Rule in Shelley's Case. 4 9 It would require more than three-quarters of a century to excise this particular archaism, and the excision had to be made by legislative action. 5 0 This was only one of many elements of ancient property law that had to be dealt with in similar fashion in the course of the nineteenth century.
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The second major problem of "reception" was that it cut off American law from the benefits of the succession of parliamentary reforms of the English common law that took place half a century after independence, in the development of the Second British Empire. 52 The long, often contrived, rationale that American jurists had to develop to take advantage of the modernization of tort law in Lord Campbell's Act of 1846, 53 only belatedly ratified by some American legislatures, 54 demonstrates the problem.
On the other hand, constitutional development among the American states in the course of the nineteenth century seemed to vindicate the Jeffersonian axiom that each generation was entitled to its own revolution. The Northwest Ordinance of 1787, 55 that beau geste of the expiring Continental Congress, directed that prospective states in the territories take as their model the constitution and codes of one or another of the existing states. This not only perpetuated the problems of the "reception" statutes, but encouraged a tendency toward sameness among state constitutions. But the readiness of most states to scrap existing constitutions and draft new ones-even though the basic provisions remained essentially the same-did make possible the enlargement of such instruments (in itself a mixed blessing) to provide basic controls over new aspects of the growing political economy.
Thus, a wave of new constitution writing swept across many of the older, Atlantic seaboard states at the end of the first quarter of the nineteenth century. This wave emanated from several political epicenters-the effort in some states to broaden the franchise, 5 6 and the concern with the depredations of wildcat banking enterprises encouraged by visionary or predatory legislatures in others. 5 7 Some of the new constitutional articles reflected the western enthusiasm for the self-consciously styled "American system" of Henry Clay, and fastened upon some states a burden that the grandchildren of the convention delegates would still be struggling to discharge. 5 8 The mid-century saw new waves of constitution-making, stimulated by railroadbuilding and the rate-fixing that accompanied it. 5' The corruption of state and local government in the post-Civil War generation led to inclusion of vast amounts of restrictive language in the legislative and executive articles of many documents, 60 
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rights, 6 1 women's suffrage, 62 and that panacea of the early Progressive Movement, the triad of initiative, referendum, and recall.
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The most fundamental of constitutional changes, however, was in the federal Constitution-the adoption of the fourteenth amendment in 1868. With the shifting of emphasis in judicial construction away from the conceded original purpose of the amendment (the guaranteeing of civil rights to the newly freed blacks 64 ) to the jurisprudence of laissez-faire so congenial to the burgeoning free enterprise, interstate economy of the last half of the century, 65 American constitutional history was set on a course that did not waver until the depression of the 1930's. 66 When, in the constitutional crisis of 1937,67 doctrine shifted from laissez-faire to a broad concept of legislative power, the ultimate impact of the theory embodied in the fourteenth amendment became manifest. This was the unequivocal definition of dual citizenship 68 in each American citizen, which now awaited only the intellectual ingenuity of an activist Court, a quarter of a century later, to extend constitutional jurisdiction over the interests of national citizens through incorporation of most provisions of the Bill of Rights into the due process clause of the amendment. 69 By the end of the Warren Court, a unitary constitutionalism had been established in the United States on the eve of the bicentennial.
B. British Constitutionalism in the 19th Centur,
The reforms that began in Parliament after American independence-products of the end-of-the-century Enlightenment rather than of the late Revolution-were characterized by 61 CALIF. CONST. art. XIV (1879), in l id. 500-01. 62 COLO. CONST. art. VII, § 2 (1876), in 2 id. 78, 94 (convention "evaded the issue ... and passed it to the legislature").
63 Arizona was not admitted to statehood until it agreed to guarantee judges against recall. 1 id. Domestically, this was a prelude to successive statutory reforms in contract, property, and tort law in the 1840's and 1850's.1 4 As for the imperial constitution, these changes in Great Britain created a parliamentary viewpoint more responsive to the agitation for the American theory of a right to selfgovernment that had proved the fatal issue of 1776. Ironically enough, the reform of the imperial structure began in Canada as a result of the great exodus of Loyalists from the United States during and immediately after the Revolution. One constitutional historian has shrewdly described the situation:
The Loyalists, while honourably distinguished by their fidelity to the Crown, were the heirs of the colonial tradition in which they had been nurtured, nor was it reasonable to expect them to accept an inferior constitutional status because their fidelity had led them into exile .... In 1784 these settlers petitioned for the establishment of representative institutions in Canada. In 1791 an Act was passed separating Upper Canada, with its mainly English population, from the mainly French Lower Canada, and setting up representative institutions in each . . . . Thus the British North. American colonies all came to possess constitutions geierally simi- The British North America Act of 1867, ' 6 initiating the transformation of the Second Empire into the Third, introduced the dominion concept of imperial organization. 7 7 It is tempting, if not entirely accurate, to compare the Durham Report, 78 which led to the North America Act, with the Northwest Ordinance, which set the pattern for territorial administration and statemaking across major portions of the United States. Although a special commission on Australian federation was appointed in 1870, clearly inspired by the Canadian experience, a Commonwealth Act was not agreed upon until 1900, 7 9 and this document followed the American constitutional pattern more closely than the 1867 act. 80 New Zealand's modern constitutional status was established in 1875, in the form of a unitary rather than a federal constitution, 8 1 and South Africa followed this example in the Union Act of 1909.82
A comparative analysis of American and British constitutional development in the century-and-a-half after independence shows a number of contrasts and similarities, both causes and effects of American expansion across a continent and of British administration around the world. One of the fundamental "rights of Englishmen" claimed from the seventeenth century revolution was legislative supremacy. In a unitary government, or even a United Kingdom, this doctrine was relatively simple for Parliament to maintain; 8 3 in a federal system, at least in the first half of the nineteenth century, the state constitutional practice of dividing or decentralizing the executive function achieved ' D. KEIR, supra note 4, at 442-43. somewhat the same result. 84 The basic feature of parliamentary government has been the accountability of the executive branch to the legislative. 85 The American constitutional system, committed from the outset to a separation of powers, has not been able to assert accountability in the same degree or manner. 8 6 Congressional government, despite Woodrow Wilson's sanguine commentary, 87 has not produced a reassuring record of accomplishment, either in the Reconstruction Era or in the postWatergate years. Indeed, it may be argued plausibly that a steadily strengthened presidential form of government, despite the divisive effect of the Nixon debacle, has provided the vital element of stability in twentieth century United States affairs.
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The duality of parliamentary functions in domestic and imperial affairs was uniquely effective in the nineteenth century world. The Imperial Conferences that began in 1894 enabled Britain to mobilize global efforts for the First World War with maximum efficiency; 8 9 and the major post-war conference in 1926 laid the blueprint for the Dominion organization of the Commonwealth of Nations which was certified in 1931 in the Statute of Westminster. 9 " With the 1926 Imperial Conference, indeed, the rights of local government that Americans had insisted upon 150 years earlier became the general rule. Since 1931, and particularly since World War II, the course of constitutionalism in the British sphere has been toward decentralization, while the course in the United States, since the Great Depression, has been toward centralization.
Ill. RETROSPECTIVE AND PROSPECTIVE
A. 'E Pluribus Unum" and "Ex Uno Phtres"?
After two centuries of change, the issues that separated Englishmen in the New World from Englishmen at home have The present American and British constitutional systems both must function in a world society that has moved from the individualism of the "bills of rights" of 1689 and 1791 to the collectivism of "human rights" (Menschenrechte) in the international law of 1976.92 Because, in Locke's phrase, preservation of individual rights is the ultimate purpose for which governments are instituted, 93 the extent of their preservation in our day may be taken as the test of the surviving validity of the English and American constitutions; and, in the twentieth century these rights will best be preserved through preservation of collective human rights.
In both the English and American systems individualism to a degree has given way, as it has on the world scene, to collective security-in labor relations, 9 4 in social welfare, 95 in guaranteed opportunities for all citizens or subjects. 96 This transition has been characterized in American life by a shift toward "unitary federalism. '97 The results of British decentralization, when and as these may be carried to logical extremes, remain to be seen, influenced as they are by Scottish and Welsh nationalism. We have seen that one of the main causes of discontent with government is the centralisation-or overcentralisation as many see it-of power in London. One of our principal tasks is to consider the desirability and possible means of transferring the exercise of government power away from London and nearer to the people whose lives it affects. This transfer could take many different forms, depending upon the number and size of the geographical areas over which the transferred powers were to be exercised, the extent of those powers, the constitution of the bodies to which they were transferred and the relationship of those bodies to Parliament and the central government." 3 At a time when the Nixon administration was making much of the idea of returning power to the states,' 0 4 the United Kingdom was launched upon a national debate on a similar issue, dramatized in Scotland by the North Sea oil development and in Northern Ireland by the exacerbating hostilities between the Protestant and Roman Catholic populations. The Royal Commission had considered and rejected a complete return of sovereignty to the constituent parts of the United Kingdom (separatism), and had further determined that a federal system was not feasible. 1 0 5 It then proceeded to recommend specific aspects of legislative, executive, and administrative devolution that Parliament in some cases has taken under study and in other cases apparently has tabled. 1 0 6
One of the major intellectual obstacles to such a fundamental shift in British constitutionalism is the reasonable concern over what, in the United Kingdom and elsewhere, is referred to as "entrenchment"-a crystallizing of law as distinguished from the flexibility of "conventions":
1 0 7 such "entrenchment" would require judicial review, which the British courts might be unable or unwilling to engage in, and which would, in any case, jeopardize the supremacy of Parliament and thus reduce the experimental flexibility that is the hallmark of the British system of "conventions."' 0 8
If these questions seem to Americans to suggest ready answers, one must be cautioned that the trend of British judicial doctrine for the past two centuries has been in the diametrically opposed direction. For one of the leading British students of constitutionalism, the solution would have to be an Americanstyle "higher law" document:
The solution is to bring into being a 'New' Parliament which would owe its existence to a Constitution not enacted by itself, from which it would derive both its pow- Before such a step is taken, if it ever is, the American experience with judicial review will merit careful study by the constitutionmakers of the United Kingdom in the last quarter of the twentieth century. The striking fact, at the time of the bicentennial, is that American and British constitutional thought should evince such a serious interest in shifting poles.
B. "L'Esprit des Constitutions"
Such thinking is manifestly a response to the changing worldwide frames of reference, and for Britain has taken on added urgency in the past decade of agitation over relationships with, and currently involvement in, the European Economic Community."'° Over the longer term, this change in worldwide frames of reference can be traced to the implications either of a world community or of a worldwide system of communities dating from the organization of the United Nations in 1945, itself the culmination of a search for collective security of nations and individuals which dated at least from the Treaty of Paris in 1856.111 Essentially, the international quest has posed anomalies and conflicts for the traditions of both British and American constitutionalism.
The humanitarian objectives behind the First and Second Hague Conferences of 1899 and 1907, the abortive effort at international organization in the Covenant of the League of Nations in 1919, and the worldwide sense of outrage at the Nazi atrocities in World War II which led both to the United Nations Charter and to the Universal Declaration of Human Rights, presented British and American constitutional law with hard choices. Both countries faced the prospect of having to harmonize the traditional rationale of individualism with developing notions of internationalism. In the United States this took the form of agitation for the so-called 1 7 Because almost all of these documents purportedly articulated the ideals of liberal political and constitutional thought everywhere, the pressure upon individualistic traditions to conform was applied by what one writer calls the "external constituency," adding, It happens to be the case that the status quo powers, not being able to identify sufficiently with the victims . . . , are also not willing to make the kind of commitment that is needed to make those claims effectively realized, and therefore, it means acquiescing in the suppression of these rights in those countries. 1 Thus confronted with internal pressures for localizing the power of domestic government and external pressures in favor of collective security and liability for individual and institutional rights, Anglo-American constitutional practice faces a frame of reference substantially different from what it has known in the past two centuries. The cold war between liberalism and totalitarianism, complicated by the emergence of a powerful "third world" with objectives of its own, has little to offer or learn from guidelines of this past. The values that seemed self-evident in 1689, 1776, and 1787 must be restated, if not accommodated with broader demands of world society in the last quarter of the twentieth century.
Such an accommodation or restatement requires considering whether the fundamental assumptions of the English and 
